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Statement of Jurisdiction.

This is an appeal under Section 24 of the Bankruptcy

Act. The appeal was taken by notice filed in the District

Court, the amount involved being more than $500.00, and

there being involved also a question of whether the Re-

feree had jurisdiction to determine the issues involved on

an order to show cause.

In August, 1938, the appellant lent $2200.00 to the

bankrupt on a promissory note secured by a chattel mort-

gage of eleven automobiles. [Tr. pp. 27, 49-50.] The

chattel mortgage was not recorded until January 26, 1939.

|Tr. p. 50.] The petition in bankruptcy was filed Febru-

ary 1, 1939, and the adjudication was made the same day.
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[Tr. pp. 4, 5.] At that time there was owed on the

mortgage the sum of $1616.74. [Tr. p. 26.] On January

26, 1939, the petitioner obtained possession of all the

vehicles excepting the International truck. [Tr. p. 53.]

The automobiles were thereafter sold by the petitioner, the

amount realized being $1197.09. [Tr. pp. 26, 54.] On
March 9, 1939, the Referee made an order to show cause

on the appellant why it should not be adjudged and de-

creed that the chattel mortgage was void. [Tr. p. 11.]

On May 15, 1939, the Referee made his order adjudging

the chattel mortgage to be void as to all the trucks and

holding that the International truck which came into pos-

session of Trustee was held by the Trustee as property of

the bankrupt estate, free and clear of any lien of the mort-

gage. [Tr. p. 39.] On May 22>, 1939, appellant peti-

tioned for a review of the Referee's order. [Tr. p. 43.]

On January 11, 1940, petition for review was denied by

the District Judge. [Tr. p. 56.] On February 6, 1940,

notice of appeal was filed. [Tr. p. 58.] On February

7, 1940, the undertaking for costs on appeal was filed and

approved by the District Judge. [Tr. pp. 59, ct seq.'\

Statement of the Case and Questions Involved.

The foregoing statement of facts showing the juris-

diction we deem sufficient statement of the case for the

purposes of this appeal. The question involved is, under

the California statutes and particularly the provisions of

the Motor Vehicle Code, is delay in recording a chattel

mortgage of motor vehicles with the Motor Vehicle De-

partment fatal to its validity as against a trustee in bank-

ruptcy where the chattel mortgage was recorded prior to

the filing of the petition in bankruptcy ?
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ARGUMENT.

(a) In order that there may be no confusion as to our

position it is conceded for the purposes of this argument

that the rule as to chattel mortgages generally is that

failure to record promptly makes the mortgage void as to

creditors. It is also conceded that if the mortgage is not

recorded immediately subsequent recording cannot estab-

lish its validity. These principles are established by such

cases as

Rugglcs v. Canncdy, 127 Cal. 290, 53 Pac. 911
;

Hopper V. Kcyes, 152 Cal. 488, 92 Pac. 1017;

Swift V. Higg'ms, 72 Fed. 791.

But the Vehicle Code of the State of California has

enacted a different rule zvith respect to chattel mortgages

of automobiles and as to such property the failure to file

the mortgage immediately does not make it void.

The Vehicle Code does not require the deposit of a

copy of the mortgage with the Department of Motor

Vehicles at any particular time, but merely provides that

it shall not be valid as to creditors and subsequent pur-

chasers until filed or deposited. So far as there is any

authority on the question involved in this appeal it is

definitely in favor of the appellant and against the con-

tentions of the appellee.

In re Wiegand, 27 Fed. Supp. 725, (D. C. S. D.

Cal. 6-1-39).

In that case facts were substantially identical with those

presented by this appeal. Judge Yankwich held that under

the

California Motor Vehicle Code, Sections 195 to

198,

delay in recordation did not avoid the mortgage.
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As the statute will be referred to repeatedly throughout

the argument we will set out its provisions at length:

Chapter 3, Division III of the Vehicle Code of California

(Stat. 1935, p. 93, 118), being sections 195 to 198, in-

clusive, of the Vehicle Code, provides as follows:

"195. Application for Chattel Mortgage. No
Chattel Mortgage on any vehicle registered hereunder

irrespective of whether such registration was affected

prior or subsequent to the execution of such mort-

gage, is valid as against creditors or subsequent pur-

chasers or encumbrancers until the mortgagee or his

successor or assignee has deposited with the depart-

ment, at its office in Sacramento, a copy of said

mortgage with an attached certificate of a notary

public stating that the same is a true and correct copy

of the original accompanied by a properly endorsed

certificate of ownership to the vehicle described in

said mortgage if said vehicle is then registered here-

under, or if said vehicle is not so registered, by an

application in usual form for an original registration,

together with an application for registration as legal

owner, and upon payment of the fees as provided in

this code.

"196. Registration Effective to Give Notice.

When the chattel mortgagee, his successor or as-

signee, has deposited with the department a copy of

the chattel mortgage as provided in section 195 here-

of, such deposit constitutes constructive notice of said

mortgage and its contents to creditors and subsequent

purchasers and encumbrancers but such mortgaged

vehicle shall be subject to a lien as provided in Divi-

sion III hereof.

"197. Registration as Legal Owner. Upon the

deposit of any such chattel mortgage and application
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for registration and upon the payment of the fees as

provided in this code, the department shall register the

mortgagee, his successor or assignee as legal owner

in the manner provided for the registration of motor

vehicles under the provisions of this act.

''198. Exclusive Method of Giving Notice. The

method provided in this chapter for giving construc-

tive notice of a chattel mortgage on a vehicle regis-

tered hereunder is exclusive and any such chattel

mortgage is excepted from the provisions of sections

2959, 2965 and 2966 of the Civil Code and those pro-

visions of section 2957 of said code which relate to

the recording of mortgages on personal property."

The language of section 195 is too clear to admit of

doubt. The provision is that the mortgage is invalid as to

creditors and subsequent purchasers ''until the mortgagee

. . . has deposited ... a copy of said mortgage

, . .
," In other words, if the mortgage is not valid

until a copy has been deposited with the Department of

Motor Vehicles the necessary implication is that when the

mortgage has been deposited it is valid and enforceable

against creditors and subsequent purchasers or encum-

brancers, and such is the direct holding of

In re Wicgand, supra.

In this case the mortgage was deposited before the filing

of the petition in bankruptcy. At that time, therefore, the

mortgage constituted a valid and enforceable lien on the

automobiles in question.



B. The Provisions of Section 2957 of the Civil Code

Do Not Apply to a Mortgage of a Motor Vehicle.

In the case of

In re Wlegand, supra,

the district court noticed the argument based on section

2957, and other sections of the Cahfornia Civil Code

applying to mortgages generally, and definitely held that

the Motor Vehicle Act supercedes these enactments with

respect to chattel mortgages of motor vehicles.

A mortgage on a motor vehicle is specifically excepted

from the requirements of section 2957 of the Civil Code

by the provisions of section 198 of the Vehicle Code which

says that "a chattel mortgage upon a vehicle registered

under the Vehicle Act is excepted from those provisions

of section 2957 of the Civil Code which relate to the re-

cording of mortgages on personal property."

Section 2957 does not by its terms require immediate

recordation; that requirement is the result of the inter-

pretation by the Supreme Court of this state. It is for

that reason that mortgages on vehicles are specifically ex-

cepted from the provisions of section 2957 and there is no

requirement of the Vehicle Code that a mortgage is void

unless it is recorded but only that it is invalid as to certain

persons until recorded.

Besides, the language of section 195 of the Vehicle Act

is radically different from section 2957 of the Civil Code.

Within the meaning of the language of section 2957 it is

settled that prompt recording is necessary, but the Legis-

lature has deliberately adopted a dififerent rule and policy

with respect to chattel mortgages of automobiles and that

policy is expressed in the sections of the Motor Vehicle

Code above quoted.
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After setting out in full section 198 of the Motor Ve-

hicle Code as amended in 1935, Judge Yankwich in the

case of In re Wiegand, supra, said (p. 728) :

"The only California case which seems to have

arisen since this amendment became law is Chelhar v.

Acme Garage, 1936, 18 Cal. App. Supp. (2d) 775,

61 P. (2d) 1232. Therein the Court, in speaking of

the effect of this section, says: 'But under section

45^ of the Vehicle Act of 1923, as amended, the

provision of section 2957, C. C, in relation to record-

ing did not apply to mortgages of motor vehicles.'

Chelhar v. Acme Garage, supra, page 1233.

"The Appellate Department of the Superior Court

of California is a court of last resort. Its determina-

tion of matters, on appeals coming to it from the

various Municipal and Justice Courts, is final. No
appeal lies to either the District Courts of Appeals or

to the Supreme Court of California. (Citing au-

thority. )

"In fact, the Appellate Department is known at the

Bar as 'the little Supreme Court', as to matters

within its jurisdiction. Unless its decisions, there-

fore, should conflict with those of the District Courts

of Appeal or the Supreme Court of California, they

are binding on all.

"The opinion of the Appellate Department of the

Superior Court in the case just cited, involving the

interpretation of a state statute, would have been

binding on us, even before Erie R. Co. v. Tompkins,

1938, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188,

114 A. L. R. 1487.

"I fail to see how it can be disregarded. More, it

should not be disregarded, because it gives effect to

what is the plain language of the statute.
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"The previous decisions, arising before the method

of registration with the Motor Vehicle Department

zuas declared exclusive, were grounded on the propo-

sition that, there being no conflict between the re-

quirements, an intention to except chattel mortgages

on motor vehicles from the general code provisions

relating to the recording of all chattel mortgages will

not be inferred.

"But when the Legislature, by unequivocal lan-

guage, says that it intends to except chattel mortgages

on vehicles from the general recording requirements

of other chattel mortgages and to provide for a dif-

ferent and exclusive method for their registration, it

would be almost presumptuous on the part of courts

to decline to give effect to such clearly expressed in-

tent.

"So doing, the question remains whether the delay

in registering rendered the chattel mortgage invalid.

"Courts of California have held that the non-com-

pliance with Section 2957 of the California Civil

Code, either by failure to record or long delay in

recording, renders the mortgage invalid as against

lien creditors. (Citing authority.) The trustee in

bankruptcy is such lien creditor, as of the date of the

filing of the petition. (Citing authority.) But the

wording of Section 195 of the Vehicle Code is dif-

ferent from the wording of Section 2957 of the

Civil Code.

"The latter declares certain mortgages void 'unless'

they comply with certain conditions. The former

declares mortgages on motor vehicles not valid 'untir

certain conditions are fulfilled.

"While, in insurance contracts and other like in-

struments {White V. Home Mutual Ins. Co., 1900,

128 Cal. 131, 60 P. 666), the words are sometimes
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made synonymous by the context, their meaning is

quite distinct when found in instruments relating to

title or in legislative enactments.

"The word 'unless' means 'except, if not; upon

any less condition (than that) or in any other case

(than that)'. 'Unless' implies a condition, the non-

happening of which prevents a right from arising.

Griffith V. Cedar Creek Oil & Gas Co., 1932, 91

Mont. 553, 8 P. 2d, 1071; Graham v. Wichita Ter-

minal Elevator Co., 1924, 115 Kan. 143, 222 P. 89;

State V. Timmerari, 1921, 96 N. J. L. 442, 115 A.

394; /// re Smith's Estate, 1901, 131 Cal. 433, 63 P.

729, 82 Am. St. Rep. 358; People v. Millsap, 1927,

85 Cal. App. 72>2, 260 P. 378, 383.

''
'UfitiV means 'during the whole time before; up

to the time of, (an action, occurrence, etc.), imply-

ing cessation or reversal at that time.'

"As said in State ex rel. Rozve v. Kchoe, 1914, 49

Mont. 582, 144 P. 162, 164:

" 'Until' is a word of limitation, used ordinarily to

restrict that which precedes to what immediately

follows it. Its office is to fix some point of time or

some event upon the arrival or occurrence of zvhich

what precedes will cease to exist.'

" 'The word "until" is a restrictive word, and is of

limitation, in its ordinary and usual sense.' Marcellus

V. Wright, 1921, 61 Mont. 274, 202 P. 381, 384.

"Another definition is given in Bud Hoard Co. v.

F. Berg & Co., 1929, 137 Okl. 16, 278 P. 273, 274:

'The word "until" is a word of limitation, and pre-

supposes that, when the condition following such

word shall become operative, the precedent condition

or status shall fall.' (And see 66 Corpus Juris, 60.)
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" 'Unless' implies a condition, without the occur-

rence of which a right does not come into being.

'' 'Until' is a limitation of time, during which

period a right cannot come into being.

"When that period is ended, the right may come

into being. See Maginn v. Lancaster, 1903. 100 Alo.

App. 116, 7^ S. W. 368, 372.

"The use of these two descriptive words calls for

a different interpretation of the eft'ect of non-com-

pliance with the two statutes.

"Section 2957 of the Civil Code means: A chattel

mortgage is inz'alid if not recorded. Section 195 of

the Vehicle Code means : A mortgage on a motor

vehicle is not valid until recorded.

"Therefore, the cases which penalize, without grace,

the failure to record or delay in recording, a chattel

mortgage, when the rights of a lienholder or a trus-

tee in bankruptcy have intervened, can have no appli-

cation to a failure to record zuhich zuas remedied long

before the lien of the trustee in bankruptcy accrued.

"Granting, therefore, that the mortgage here was

not valid as against a lienholder until registered with

the IMotor \'ehicle Department, its registration on

July 7, 1938, made it a valid and subsisting obligation,

and carried constructive notice to all.

"As any rights which the trustee might have as a

lienholder did not accrue until December 12, 1938, the

title of the mortgagee is immune from challenge.

"The order of the Referee dated Alarch 1, 1939,

is, therefore, reversed with direction to order the

trustee to return the property to the claimant." (Em-
phasis throughout is the District Court's.)
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Section 3440 of the Civil Code Has No Application to

the Facts of This Case.

In the District Court the appellee contended that the

mortgage is void by reason of the failure to comply with

the provisions of section 3440 of the Civil Code. At the

very outset we must emphasize that section 3440 of the

Civil Code has no bearing whatever upon the issues in

this case. Section 3440 consists of two parts, the first

dealing w^ith transfers of personal property, other than

by way of mortgage and requiring an immediate and con-

tinued change of possession, the second portion, being

commonly referred to as the Bulk Sales Act, requiring a

notice of intention to sell a stock in trade in bulk or to

mortgage the fixtures or store equipment of a retail or

wholesale merchant.

The first porti(jn of section 3440 relating to transfers

of personal property specifically exempts mortgages. The

statute says

:

"Every transfer of personal property . . . and

every lien thereon, other than a mortgage, ... is

conclusively presumed of . . . if not accompanied

by an immediate delivery and followed by an actual

and continued change of possession . . . to be

fraudulent and therefore void."

There is clearly no basis for the application of this

portion of section 3440 to the facts of this case. A mort-

gage is specifically excepted from the transfers requiring

an immediate change of possession.

The second portion of section 3440. or the Bulk Sales

Act, is likewise not applicable to the facts of this case.

The automobile truck involved in this case was not a

portion of the bankrupt's stock in trade nor could it by
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any stretch of the imagination be considered as part of the

fixtures or store equipment of a retail or wholesale mer-

chant. As far as we know no contention has been made

by the trustee that a notice of intention to mortgage, re-

quired by the Bulk Sales portion of section 3440, was

necessary in this case.

To Uphold the Validity of the Chattel Mortgage in

This Case Will Not Defraud Any Creditor, But on

the Contrary to Defeat the Mortgage Would Be to

Permit the Bankrupt's Estate to Work a Fraud
Upon the Mortgagee.

The trustee argued below that to sustain the validity of

the mortgage in this case would perpetrate a fraud upon

the creditors of the bankrupt. This contention is clearly

not justified by the evidence. Although it was stipulated

that some of the creditors of the bankrupt became such

after the execution of the mortgage there was no showing

that any creditor relied upon the ownership of the truck

involved in these proceedings in extending credit to the

bankrupt or made any inquiry of the Department of Motor

Vehicles to determine whether or not any mortgage had

been executed by the bankrupt.

Another sacred cow which has led trustees in bank-

ruptcy to fertile and profitable pastures is the time worn

argument that the law abhors secret liens and that persons

extending credit have the right to believe that anything

they see in the possession of the person to whom they

extend credit belongs to him and will be available for the

payment of his debts. It is common knowledge that at

least seventy-five per cent of all automobiles on the high-

ways are subject to a conditional sales contract or mort-

gage. No person of any business sense could assume that



—13—

because a man is driving an automobile he owns it free

of any lien or encumbrance.

Furthermore, the general trend of the law is to recog-

nize modern needs for commercial financing and to elimi-

nate outmoded restrictions upon the free flow of credit.

It is significant in this connection to note that although

some states have required the recording of conditional

sales contracts on personal property the Legislature in this

state has never seen fit to impose such a restriction. The

Uniform Trust Receipts Act (Civil Code Sections 3012 to

3016.16) permits liens upon personal property by way of

trust receipts without notice of any specific lien being

required at any time. Such liens may even be made upon

a stock in trade of a merchant. (See In re Boswell, 96

Fed. (2d) 239.)

It is therefore clear that the legislative trend is to dis-

regard ancient abhorences of the law for secret liens and

to recognize that the free flow of credit which constitutes

the backbone of business relationships throughout the

world should not be restricted by burdensome technicali-

ties which from any practical standpoint are of no benefit

to creditors in any event.

In this case the mortgage was given to secure a present

loan of money to the bankrupt. The estate of the bank-

rupt was actually increased by the amount of the loan and

presumably creditors benefited thereby. The bankrupt was

permitted to continue to use and depreciate the value of

the security which was given for the indebtedness.
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Conclusion

We respectfully submit that for the reasons and upon

the statements and authorities hereinabove set forth the

order appealed from should be reversed.

Respectfully submitted,

Louis Ferrari,

Edmund Nelson,

Hugo A. Stein meyer,

G. L. Berrey,

Attorneys for Bank of America National Trust & Savings

Association.


